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In China, business organisations fall into three categories: business legal person,
business partnership and business individual. According to art 37 of the General
Principles of the Civil Law of the PRC, an enterprise is considered a legal person
provided it has the following criteria:
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1) Establishment in compliance with the law;
2) Possession of necessary property or funds;
3) Possession of its ownname, organisation and premises;
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4) Acceptance of civil liability.
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An official organ, which has its own funds, can be considered a legal person as well.
Institutions and social organisations that satisfy the four criteria are also considered
legal persons.! An enterprise as a legal person is similar to a profitable social
organisation and is a business legal entity. Official organs, institutions, social
organisations and other non-enterprise legal persons are not considered business
entities. There is no business trust in China, and trust business is carried out under the
structure of limited liability companies and joint stock limited companies.
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Figure 1.1: Structure of business organisations in China
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Art 50 of the General Principles of the Civil Law of the PRC
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BUSINESS LEGAL PERSON
BEA

Under Chinese law, a business legal person can be an incorporated enterprise, a non-incorporated
enterprise such as state-owned enterprise, a collective-owned enterprise, or an enterprise owned by the
whole people (a kind of enterprise mainly set up during the planning economy period, and rarely used in
today’s economy). The term exdudes unlimited companies that exist in English company law, but not in
PRC company law. Incorporated enterprises include limited liability companies and joint stock limited
companies.
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Limited liability guarantee companies do not exist under PRC company law. However, limited liability
companies, in which shareholders are liable to the extent of their capital contributions, do exist. A private
limited liability company under English company law is similar to a limited liability company under PRC
company law. However, a private limited liability company requires capital to be divided into shares,
while the limited liability company does not. Also, shareholders of the latter are vested with legal rights to
ownership of the company’s assets in proportion to their shares. In the case of limited liability company,

shareholders are vested with legal rights in proportion to their respective registered capital contributions.
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A public limited liability company under English company law is closer to a joint stock limited company
in the Chinese context. Both public limited companies in England and joint stock limited companies in
China issue shares to their shareholders. Under the PRClaw, a joint stock limited company can be a listed
or unlisted company. A public limited liability company can be both listed and unlisted as well. A listed
company means a joint stock limited company whose shares are listed and traded in a stock exchange.
This is the same situation in England.
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According to the PRC Company Law, a limited liability company can be converted to a joint stock limited
company when it meets the requirements for the establishment of a joint stock limited company. The
same will apply for the conversion from a joint stock limited company to a limited liability company.
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The PRC Company Law also defines a holding company as one which holds more than 50 percent of the
capital or shares of a company, or which, although it holds less than 50 percent of the capital or shares,
has substantial influence over shareholders” resolutions during shareholders’” meetings with its voting
right. This is similar to the concept of a holding company under the English company law.
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There is no concept of “related person” under PRC Company Law. Instead, the PRC Company Law
generally describes “related” as the relation between the holding shareholders, actual controllers,
directors, supervisors, or senior management personnel and the company directly or indirectly under the
control of the above persons. Under English law, a company is related if it is in a holding-subsidiary
situation or when two companies are both subsidiaries of a holding company.
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The concept of “a group of enterprises” does exist in China. According to the Provisional Regulation on
Administration of Registration of Groups of Enterprises, a group of enterprises is a combination of enterprises,
and the capital is the link between each enterprise within the group. Such a group consists of the holding
company and no less than 5 subsidiaries. It has its own group identity name and articles of association,
but does not enjoy the status of a legal person. After registration with the competent authorities, a

Registration Certificate for Groups of Enterprises will be issued to the group.
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BUSINESS PARTNERSHIP
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Partnerships under Chinese law consist of two major types: civil partnerships and business partnerships.
A business partnership is often referred to as a partnership enterprise. With the implementation of PRC
Partnership Enterprise Law 2007, there are now both general partnerships and limited partnerships in
China. They are the same as in English law.

WRiEFEE, SKEZFAAERE: —ERESGHK —EBESK. BESKEEH G kL.
REE 2007 FhE (GikdlE) O, PEIENEEEEX —FRELEEGK, wEERE
K. XE5EEZOAEMA.

Rules governing partnerships in China are more or less the same as under English law. The definition of a
“limited” partnership under PRC Partnership Enterprise Law 2007 is similar to English Limited
Partnerships Act. Art 2 of the PRC Partnership Enterprise Law 2007 provides that there must be at least
one general partner. The limited partner takes no part in the management of the partnership affairs.
Limited liability partnerships exist in England and are governed more by the principles of company law.
In China, there is no limited liability partnership.
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In China there is a hybrid version under the Partnership Enterprise Law 2007 referred to as ‘special
general partnership’. There are differences between ‘special general partnership” and ‘general partnership’.
A special general partnership has the following characteristics:
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(1) Its business name has toinclude the wording “special general partnership”;

(2) Under art 55 of the Partnership Enterprise Law 2007, enterprises that provide professional services can
operate as a special general partnership;

(3) Under this business structure, partners jointly and severally assume unlimited liability arising from
their business activities. However, with regards to liabilities arising out of the intentional and wrongful
acts committed by one or more partners, the defaulting partner(s) will bear unlimited or unlimited joint
and several liabilities. The other partners’ liabilities are limited to their share of the partnership assets; 2
(4) A special general partnership enterprise is required to set up a risk fund and be covered by
professional indemnity insurance. The risk fund will be used to cover liabilities incurred by the partners

arising from their business activities.

2

Art 57 of the Partnership Enterprise Law 2007.
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Other than those stated above, the provisions governing the special general partnership are the same as

those governing the general partnership.
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Under PRC law, the conversion between partnerships and limited liability companies/joint stock limited
companies, due to the immense discrepancy between these two types with respect to their structure and
liabilities of partners/shareholders, is not possible under the PRC law.
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BUSINESS INDIVIDUAL
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PRC Sole Proprietorship Enterprise Law mainly regulates an individual proprietorship business in
China while an individual industrial and commercial business is regulated by Regulations on Individual
Industrial and Commercial Business. They are identical to sole proprietorships in English law and the
proprietors do not enjoy limited liability.
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FOREIGN BUSINESS ENTERPRISE
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In China, enterprises with foreign investment are called foreign investment enterprises ("FIEs"). FIEs are
established in accordance with Chinese law and they can be Sino-foreign joint ventures or wholly
foreign-owned enterprises. They are categorised as Sino-foreign equity joint ventures ("EJV"), Sino-foreign
contractual joint ventures ("CJV"), wholly foreign-owned enterprises ("WFOE") and Sino-foreign joint
stock limited company.
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A Sino-foreign equity joint venture takes the form of a limited liability company under Chinese law. The



proportion of the investment contributed by the foreign investor will generally not be less than 25 percent
of the registered capital of a joint venture. Chinese and foreign parties set up this kind of enterprise in line
with the Law of the PRC on Chinese-Foreign Equity Joint Ventures. They share investment and
management responsibilities. They also share profits and bear losses and risks in proportion to their
contributions to the registered capital.
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The establishment and operation of a Sino-foreign contractual joint venture falls under the regulation of
the Law of the PRC on Chinese-Foreign Contractual Joint Ventures. The Chinese party and foreign party
share the profits and bear the losses and risks based on the terms of the CJV agreement. This provides
more flexibility in the sharing of profits and losses than the rules governing the EJVs. Unlike the EJVs, the
corporate structure is not restricted to a limited liability company.
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Wholly-owned foreign enterprises are enterprises completely owned by foreigners, the establishment and
operation of which are under the governance of the Law of the PRC on Foreign Invested Enterprises.
Chinese law allows a WFOE to be structured as a limited liability company and other forms approved by
the relevant authorities.
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With the limited liability companies involving foreign investment mentioned above, the PRC Company

Law is only applicable when the Law on Chinese-Foreign Equity Joint Ventures, the Law on

Chinese-Foreign Contractual Joint Ventures, and the Law of the PRC on Foreign Invested Enterprises are

silent on the legal issues involved.
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The Chinese party and the foreign party hold the shares in a Sino-foreign joint stock limited company. The
shareholding of foreign party will be more than 25 percent. In the past the minimum registered capital
used to be RMB 30,000,000. The present situation is confusing. The  existing Company Law
amended in 2013 has removed the threshold for registered capital of a joint stock company. However,
the Provisional Regulations on the Establishment of Sino-foreign Joint Stock Limited Companies has maintained
the requirement of at least RMB 30,000,000 of registered capital. At least 25 percent of the registered
capital has to be contributed by foreign investors. Also, the Ministry of Commerce (“MOFCOM”) issued
a notice in June 2014, stating that the threshold for registered capital for FIEs should be removed. Such
notice, in terms of the hierarchy of laws, is subordinated to the above Provisional Regulation. However, in
practice, its local branches always uphold any notice issued by MOFCOM. It is our submission that the
minimum registered capital of RMB 30,000,000 has been removed.
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According to the Provisional Regulations on the Establishment of Sino-foreign Joint Stock Limited Companies, EJV,
CJV and WFOE, Chinese joint stock limited companies, State-owned enterprises or collective-owned
enterprises can apply for conversion into Sino-foreign joint stock limited companies provided that they
meet the conditions set out in the provisional regulations. The PRC Company Law is applicable to issues
thatare not stated in the provisional regulations.
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If a Sino-foreign joint stock limited company is listed, and the foreign shareholdings are between 10 to 25
percent, the Certificate of Approval for FIEs will be revoked and the joint venture re-structured as a non-
FIE under PRClaw.
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Further, according to the Administmtive Measures on Establishment of Partnerships by Foreign Enterprises or
Individuals within the Territory of China, foreign investors can also set up partnerships in China. Such
foreign invested partnerships must be set up by at least two foreign enterprises or individuals, or jointly
by foreign enterprises or individuals and Chinese individuals, legal persons or other organizations.
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Foreign enterprises may also set up permanent representative offices in China, which can engage in such
activities as market investment, display, promotion or liaisoning relating to the products or services of
such foreign enterprises. A permanent representative office does not enjoy a status of a legal person, and
is not allowed to undertake profit-making operations. A foreign enterprise may also directly,
without the establishment of commercial presence in China, carry out certain business
activities and operations in China, upon approval by the competent authorities and
subsequent registration by the same.? In England, a registered foreign company can conduct
business in England. In China, approved and registered foreign enterprises can only carry
out certain limited business activities.
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* Measures for the Administration of Registration of Enterprises from Foreign Countries (Regions) Engaging in Production
and Business within the Territory of China



